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. (o] 0~
VIA ELECTRONIC AND CERTIFIED MAIL Z—: :;;‘;
Anthony Herman ' et 4
General Counsel ' ' A

Federal Blection Commission : _
999 E Street, N.W. A
Washington, DC 20463 Lo
[y ]

Re: MUR 6611—Response of Friends of Laura Ruderman (Abbot Taylor, Treas r)
Dear Mr. Herman:

This letter responds to a recent complaint filed with the Commission, which asserts that
Friends of Laura Ruderman accepted an excessive in-kind contribution when Progress for
Washington, an independent expenditure-only PAC, sponsored certain public communications
criticizing Mu. Ruderman’s primary-election opponcnt

The principal armnrent advanced in the ermnplaint is to assume that these
cammunications were “coordinated” per se because Ms. Ruderman’s mother, Margaret
Rothschild, gave funds to Progress for Washington. As you know, however, the Commission’s
detailed “coordinated communication” test requires far more than this coordination-by-heredity
claim, and the complaint manages only to assemble empty evidence like third-hand anonymous
statements. Under the clear standards established by the Commission’s “coordinated
communication” test, there is no reason to believe a violation occurred because Ms. Rothschild
was not Friends of Laura Ruderman’s “agent” For any relevant purposc und becaure none of the
Commission’s “conduct” standards were met.

L ARGUMENT

A. Ms. Rothschild Was Not Friends of Laura Ruderman’s “Agent”

In the absence of facts or even a colorable claim that the Progress for Washington ads
were coordinated as a matter of law, the complaint would have the Commission stretch the term

“agent” beyond its regulatory definition’ in an attempt to paper over the lack of factual
allegations in the complaint with vverly broad and erronogus irtterpretations of the law.

! Conpiniat at t. Per our prior comersication with your effice, the due date for this respouse was extended urdil
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Specifically, the complaint implies Ms. Rothschild was a campaign “agent” due simply to
her mother-daughter relaticnship with Ms. Ruderman, insiating in concltmory faghion that “[n]o
reintionship is closer than that between a mother and her daughter.”® But the Commission hns
already rejected such attempts to categorize certain individuals as agents per se, opting instead to
find that an individual “would only qualify as an agent when he or she ... [r]eceives actual
authorization ... from a specific principal to engage in the speclﬁc activities listed in 109.3 [and]
engages in those activities on behalf of that specific principal.” To be a campaign “agent,” then,
Ms. Rothschild would have had to possess actual authorityto do one or more of the following on
behmdf of Friends of Lastra Ruderman:

» Reguest on suggest that Friecids of Laura Ruderman create, produce, or distribute a
communication;
Request or suggest that any othur persaen create, profiuce, or distrihute a cnmmunicatian;

= Provide material ar information to assist another person in the creation, production, or
distribution of any communication;

= Be materially involved in decisions regarding a communication’s content, intended
audience, means, mode, specific media outlet used, timing, frequency, size, prominence
or duratioit; or

» Make or direct a communication that is created, prodiiced, or distributed with the use of

" matesiel or informugtion derived from & substantial discussion about the commaunioation.’

The complaiia doas not even cantend thut Ms. Rothschild had any such authority, and in
fact Friends of Laura Ruderman did not give Ms. Rathschild actual anthority to perform any of
these tasks. Ms. Rothschild held no formal role or title in Friends of Laura Ruderman.’ She did
not offer campaign-related input to Friends of Laura Ruderman’s prmclpals participate in
campaign strategy discussions, or help make campaign-related decisions.” Ms. Rothschild did
not represent Friends of Laura Ruderman in any meetings or communications with outside
parties, and the onl; public appearamce at which she represented the cathpaign was a single
small-town parade.

In the ubsem:e of even a clgim’ that Ma. Rothachild was given such measingful authority,
the somplaint instead grossly overstates the legal importance of Ms. Rothschild’s appearance in a
Friends of Laura Ruderman advertisement, claiming that it alone, without more, automatically

* Complaint at 8. :

* 68 Fed. Reg. 421, 424-425 (Jan. 3, 2003).

11 CFR. § 109.3.

¢ Berry Aff. at 13; Ruderman AfF. at §3; Taylor Aff. at 3.
? Berry Aff. at Y4; Ruderman AfT. at J4; Taylor Aff. at §4.
® Berry Aff, at 16; Ruderman AfY. at 5.

% To be clear, as the attached affidavits illustrate, it is not only that the complainant did not articulate facts or claims
that these ads were coordinated, but rather the facts affirmatively show that Ms. Rothschild was not an agent of the
Ruderman campaign nor ware any of the conduct tests in Part 109 satisfied.
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makes her a campaign “agent.”'® This claim is absurd, and if taken seriously would mean that
any actor or extra, cerainly any fumily momber, who appears in a candidate or party committee
ad therefore becomes an agent of that candidate or party committes for Part 109 pisrpeses.

The ad, which discusses Laura Ruderman’s personal family connection to health care
reform, features Ms. Rothschild in a background, non-speaking role for only a few seconds.'"
Ms. Rothschild was not authorized to, and in fact did not, draft this advertisement, edit this
advertisement, or make any decisions regarding this advertisement’s creation or distribution.'?
Consequently, Ms. Rothschild was not a campaign “agent” under the Commission’s established
definition and being filmed for a Ftiends of Lanra Huderniun advertisexnent she had no role in
creating or dirtributing daes unt change thnt anadysis.

B. The Commission’s “Conduct” Standards Were Not Met

The complaint not only falls short of establishing that Ms. Rothschild was a campaign
“agent,” it also fails to demonstrate that any “conduct” standard in the “coordinated
communication” test was met. An outside group’s communication is not “coordinated” unless
one or more'? of the following “conduet” standards is satisfied:

* A eampumigh requested, suggested, or assented to the azmmunicatian’s cization,
production, or distributiom;'’

= A campaign was materially involved in decisions about the communication’s content,
intended audience, specific media outlat, timing, frequency, size, prominence, or
duration;'®

= A Camgaign held substantial discussions'® about the communication with the outside
group; "’ or

* The communication was created, produced or distributed by a “common vendor™"® or a
former cezanpaign employee/contractor'g who used or conveyed information about
campnign piaus, projects, avtivities, or nends that was material to the nommanication.

\
1
\

19 Complaint at 3.
1 See Friends of Laura Ruderman TV Ad, Family (July 16, 2012), available at

http://www.laurarud ; 01 16/sneak-peak-watch-our-new-tv-ad/.
12 Berry Aff. at §7; Ruderman AfF. at 6. '
311 C.F.R. § 109.21(a)3).

“ 11 C.F.R. § 109.21(d)(1)i)-(ii).

11 C.FR. § 109.21(dX2).

16 A discussion is “substantial” in this respect if information that is “material to the communication” about campaign
plans, projects, activities or noeds is conveyed to the outside advertisement’s payor. 11 C.F.R. § 109.21(d)(3).

7 11 C.FR. § 109.21(d)(3).
18 11 C.F.R. § 109.21(dX4).
% 11 C.FR. § 109.21(dX5).
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Notably, the complaint fails even to aver any facts that would actually meet these specific -
“conduct” standards. Instead, the complaint setilas for circumstantial allegations that do nat
withstand closer examination. Fx emmple, the aomplaint declares that coordination caused
“carefully nmed” advertising in mid-July by Progress for Washingtcm and Friends of Laura
Ruderman,?® without acknowledging the proximity of both ads to the August 7th Washington
Primary Election. Progress for Washington and Friends of Laura Ruderman, like any political
actors, hardly needed to coordinate with each other for each to determine that its efforts to
influence this election should reach a crescendo shortly before the election. Indeed, a major part
of the Commission’s regulttory reginre is based on an assumption that politlcal actors of all
types that sponser electionsming ads tend to du so shostly befare an election.’ Lat-eling primary
electian ada “carafully timed” becanse they happen tu talce piaae shortly befom that primary
elpcticn, then, caznot be ths baais of any “cooniinated cammumication” finding.

The complaint further confuses correlation and causality when it subsequently argues that
coordination must have caused Progress for Washington’s ads to be of a negative tone and
Friends of Laura Ruderman’s ads to be more positive. This supposed “informal division of
labor,” as the complaint terms it, again without even alleging that any such division actually
occwred in practice, was not the result of any interaction between Progress for Washington and
Friends of Caura Ruderman. Independent expendllme-mly PACs have been found generully to
run more negative ads thin candidate curunittees.”? Autt the cunplaint offers no proof that
canrdihating parties maore ofien chanse to adept contrasting tonas rather than compamble tones.
It is therefare not apparent how tone eould factar st all in a “coordinated communication”
finding.

The complaint’s reliance on a report by The Stranger is similarly questionable. A
principal piece of evidence in the complaint is a quote from a blogger, c:tu"ng3 a couple sources
that Ruderman had been hinting to people that something big was coming.”~ Put differently, the
complaint’s coordination claim rests partly on a blogger s anonymous sources who provxded a
third-hand account of Ms. Ruderman telling “people” that “something big was coming.” The
Commission has not previcusly based its findings on unsubstantiated rumar. ‘It should not do so
here either.

Finally, the complaint speniis considarable time diacussing Ms, Ratnschild’s appearance
in a campeign ad, assuming — still without offering proof — that even just the appearance slone

2 Complaint at 3.

the complaint spends considerable time discussing Ms. Rothschild’s appearance in a campaign ad, sure that the
appearance must have made her privy to inside knowledge about the campaign’s plans, strategies, and needs. This,
in fact, was not the case.>' Ms, Rothschild’s part in the ad—a non-spraking, backgreund role—did not raptire any
special access to campaign information. *' See 11 C.F.R. § 100.29.

2 See, e.g., Wesleyan Media Project, Presidential Ads 70 Percent Negative in 2012 (May 2, 2012), available at
http://mediaproject.wesleyan.edu/2012/05/02/jump-in-negativity/.

B Complaint at 4. The blog post in question went on to read “No idea if this [the Progress for Washington mailer] is
what she was allegedly talking about.” The complaint omits this crucial sentence. The Stranger’s SLOG Blog, Firs?
CD Race Turns Negative (July 6, 2012), available at htyp:/slog.thestr .com/slo hives/2012/07/06/first-ed-
race-turns-negative (last accessed 5/13/12).
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must have made her privy to ms:de knowledge about the campaign’s plans, strategles, and
needs.?* This wns nat the case.’ Ms. Rothschild’s mm-spenkmg, background rale in the ad did
nat require any access to nonpublic campaign information, and in fact na such information was
provided ta her.

At bottom, the complaint is unable to produce evidence of coordination because the
interactions between Friends of Laura Ruderman and Ms. Rothschild met none of the “conduct”
standards in the Commission’s “coordinated communication” test. The campaign’s pnnclpals
did not request or suggest that Ms. Rothschild sponsor Progress for Washington’s &ds.2® They
did not assent to Progress for Wazhmgton s aotlvities, and, in fact, prompily asked the group to
cease and desist tm a public lotter.?’ The campaign’s prinpiguls ware not even awam of Progress
for Washingtan before the graup’s advartisernonts became publig, maeaning that there Was no

“material involvement” or “substantial discussions.”?® Nothing suggests that any “common
vendor” or former employee/contractor of Friends of Laura Ruderman helped produce Progress
for Washmgton s communicatians.?’ And being someone’s parent does not necessarily make
you privy to their plans, projects, or needs as an adult, much less as a candidate for federal office.

Consequently, because the “conduct” standards in the Commission’s “coordinated
communicatien” test were not met, Friends of Laura Ruderman did not #ccept an excessive in-
kind contribution.

% Complaint at 3.

¥ Berry Aff. at 17; Ruderman Aff. at 16.

% Berry Aff. at 19-10; Ruderman Aff. at 148-9; Taylor Aff, at §6-7.

% Letter from Friends of Laura Ruderman to Progress for Washington (July 18, 2012), available at

htip://images politico.com/global/2012/07/letter_to_progress for_washington.jps.

* Berry AfY. at {48, 11-12; Ruderman Aff. at 17, 10-11; Taylor AfE. at 1§5, 8-9.

% Please note that one article cited by the complaint declares that there are “close consultant” links between Friends
of Laura Ruderman and Progress fcr Washington, as a resuit of the outside group’s use of Jeff Gumbinner. See
Complaint at 4, n.4. Mr. Gumbinner was not retained by Friends of Laura Ruderman at any time. He previously

offered services to Ms. Ruderman’s past campaigns for state-level office. See Josh Feit, Anti-DelBene Mailer Done
by Firm with Ties to Rudermar, PubliCola Blog (July 11, 2012), available at http:/publicola.com/2012/07/11/anti-

delbene-mailer-dgne-by-firm-with-ties-to-rudermagy/.
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II. CONCLUSION

For all the foregoing reasons, the Commission should find no reason to believe that a
violation occurred and should dismiss this Matter and close the file.

Y/ sno

Joseph M. Birkenstock Matthew T. Sanderson
Caplin & Drysdale, Chartered Caplin & Drysdale, Chartered
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